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CHAPTER 8
Eyewitness Identification and the
Legal System

NANCY K. STEBLAY
ELIZABETH F. LOFTUS

Anthony Capozzi was completely exonerated in 2007
from his earlier rape convictions, just one of nine-
reen wrongfully convicted persons exonerated of
their crimes in that vear alone through work of the
Innocence Project. At the mrial in 1987, the victims
positively identitied the Butfalo New York man as
their attacker, and Capozzi, convicted of two rapes,
spent the Next (Wenty years i priso. Postconviction
DNA testing of evidence that had been collected
from the victims back in 1985 and saved in a hos-
pital drawer proved that the real rapist, @ man cur-
rently awaiting trial tor murder, had committed the
crimes for which Capozzi served time. On its web-
site, the Innocence Project reports Capozzi’s case and
over 200 other wrongful convictions overturned by
DNA evidence (hitp://www.innocenceproject.org/
Content /488 .php).

How were two-hundred-plus innocent persons
like Capozzi erroncously convicted? False arrest and
wrongful conviction can resuit from many types ot er-
rors. If there were no discernable patterns of risk fac-
tars for error, the justice system would probably be at
1loss to offer solutions, perhaps judging these events
15 the unavoidable fallout of an imperfect justice sys-
rem. However, this group of exonerations does pre-
stimates place faulty eyewitness

sent a clear pattern.
memory as having been involved in at least 75% of
INA exoneration cases, tar more than faulty forensic
cvidence, bad informant restimony, false confessions,
or any other cause (Garrett, 2008; Wells, Memon, and
Penrod, 20065, Thus it behooves us to learn as much
1 we can about the science of cvewitness memory
wnd to draw lessons tor improving the justice system
whenever eyewitnesses are plaving a crucial role.
Research on evewitness memory has been cired as
having produced one of the most successtul collabo-
ations between psychological science and the legal
wstemn ( Dovle, 2005), and a long-term contributor to

the scientific literature recently proclaimed that “the
science ol evewitniess testimony has come ot age”
(Sporer, 2006, p. 1) In this chapter, we will describe
the nature and content of the massive research ettort,
the changes in legal policy spurred by the collabora-
rion between those in science and those in the legal
field, and rhe challenges ahead as memory research
continues to be applied to public policy.

Eyewitness Memory Principles

Human memory, more generally, has been studied by
psychologists for more than one hundred vears, who
have created a broad theoretical and empirical toun-
dation for understanding the memory processes of
interest ro the legal system—in particular, cyewitness
experience. Psychology’s specific interest in the ropic
of cvewitness memory spans a hundred years as well.
The writings of Hugo Munsterberg (1908) brought
carly attention to intriguing intersections berween the
young science of psychology and the established dis-
cipline of law (Doyle, 2005). The most recent thirty-
five vears have scen intense experimental examination
of evewitness issues and productive application ot
memory science to legal cases and policy. This acuyv-
ity has illuminated the task of psvchological science
to be one not only of establishing and disseminating
new knowledge about memory function, but also one
of correcting many memory myths held by both pro-
fessionals and lavpersons and articulating the role of
psychological science in policy considerations. The
audience for evewitness research now includes law-
vers, judges and juries, legislators, law entorcement,
the media, and policy makers.

Five essential memory principles can provide a
bricf primer of eyewitness pertormance: jnemory luss,
memory construction, the misinformation effect, social
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influcnce, and confidence inflation. Memory loss, espe

ciallv the process of forgetting, is perhaps the casiest
concept to grasp, because we all recognize that the
clarity of past life events fades with time. Instead, it
is the complex process through which we attempr o
remember persons and events that is often less under-
stood by lavpersons, a gap in knowledge that has pre-
sented challenges tor memory scientists as thev bring
torward laboratory results to sometimes-resistant au

diences. Scientists now recognize that memories do
not lie hidden in pristine and easily recoverable form;
rather, memory rescarch has provided a much more
sophisticated and nuanced understanding—that an
experienced event is initiallv encoded incompletely
into memory and later recalled through a construcrive
memory process that blends true recollection with in-
rruding nonmemory features. An individual’s beliefs,
desires, and imagination can fuel misremembering,
and mformation from external sources will exacerbate
talse recollection.

Research from the last three decades has estab
lished bevond question that information from outside
of memory can be incorporated into a convincing
“memory experience” (dubbed the misinformation
effecr) as memory gaps are unknowingly and effort
lessly filled (Loftus, 20051, More dramaticallv, wholc
episodic memories can be constructed from imagina-
tion in the absence of true experience. Indeed, people
have been led to believe that in childhood thev were
lost in a shopping mall for an extended tme, broke
a window and cut themselves, were attacked by an
animal, or endured other experiences that would
have been upsetting had they acrually occurred (see,
for example, Mazzoni, 2007). Thousands of experi-
ments involving tens of thousands of participants pro

vide documentation of the breadth and regularity of

such disruptive memory effects. A leading memory
rescarcher, Daniel Schacter, has fittingly reterred to
memory’s “fragile power™ (1996, 2001): the same
remarkable brain capacity that allows for elaborare
learning and eftective social interaction and that holds

cach person’s unique personal historv—the essence of

human identitv—is also extremely vulnerable to mis
remembering and error.

Scientists recognize that evewitness experience is
not just a memory phenomenon, it also reflects social
forces. Social and cognitive psychologists have estab-
lished that memories can be enormously attected by
even very subtle and unintentional verbal and nonver-
bal communications trom other people. The process
of normative socinl influcnce conveys expectations
from one person to another about proper or modal
behavior in a given situation {examples from a legal
context include the evewitness who feels pressure to
make a choice from a police lineup or the patient who

acquiesces to employ imagination during therapy).
In addition, nformational social influence provides
seemingly usceful knowledge to the recipient (c.g.,
that the suspect is in this lineup; that hypnosis will
help recally that subsequently affects perceptions, ac-
tions, and beliefs (Deutsch and Gerard, 1955). Ap-
preciation of social influence principles is apparent
in revised techniques for etfective forensic interviews
(e.g., Geiselman et al., 1985, 1986). Morc specific to
evewitness identification itself, current recommenda-
tions include an explicit I don’t know™ response op-
tion for the evewimess and a cautonary instruction
thar reminds the witness that the “otfender vou saw
may or may not be in this lineup” (Steblay, 1997).
This instruction has been shown to significantly re-
duce misidentifications, presumably by altering nor-
mative and social influences on the witness.

Interpersonal expectancy eftfects, the unintentional
transfer of beliets through social influence, occur
across a broad set of human mteractions (Harris and
Rosenthal, 1985; Rosenthal, 2002; Rosenthal and
Rubin, 1978). For example, within the science com-
munity, the expectations held by a researcher are rec-
ognized as threats to the integrity of research results.
The well-known remedy is a double-blind method in
which neither experimenter nor subject knows the
subject’s treatment condition. Double-blind studies
are required in drug testing because we recognize
that physician-researchers might inadvertently behave
difterently it they know a particular subject has been
given the real drug rather than the placebo. Memory
scientists similarly recommend appropriate methods
for conducting forensic interviews such that inter-
viewer knowledge is less likely to taint the direction
and content of the questions pursued (e.g., Bruck and
Cect, 1997, Geiselman et al., 1985). The administra-
tion of double-blind lineups has also received substan-
tial atrention and is discussed below.

The powertul combination of postevent informa-
tion delivered by a trustworthy nonblind authority can
be observed in its remarkable impact on evewitness
confidence. An evewitness who has received confirma-
tory feedback after her police lincup decision (“Good,
you identified the suspect™), even if her choice was
wrong, will show significantly more certainty about
the identification and will report greater ease in mak-
ing the identification than will a witness who did not
receive feedback. In other words, confidence itselt is
highly malleable. Even more unsettling, the witness
whose identification choice is “confirmed” wilt report
distorted retrospective memory for subjective compo-
nents of the crime event itself, claiming a better view
and greater attention paid to the perpetrator (Doug-
lass and Steblay, 2006; Wells and Bradfield, 1998;
Wright and Skagerberg, 2007). The testimony of this




eyewitness is likelv to be quite believable at trial be-
cause she truly accepts this version of reality. Inves-
trigators and jurors have been tound to be strongly
aftected by confident, but sometimes inaccurate, wit-
nesses ( Bradheld and Wells, 2000; Brewer and Burke,
2002; Wells, Lindsay, and Ferguson, 1979}, Confi-
dence and accuracy are correlated; however, the rela-
tionship 1s casily corrupted.

In summary, five essentals of cvewitness mem-
ory—memory loss, memory construction, the mis-
information cttect, social influence, and confidence
inflation—reveal the potential tor memory to be con-
taminated and distorted and vet reported with great
contidence. These lessons are immensely relevant to a
legal system that depends on and believes in evewir-
ness veracity, and in which over 75,000 people be-

come criminal defendants cach vear on the basis of

eyewitness identifications ( National Science Founda-
tion, 1997} Although many applications of evewit-
ness memory for events are relevant to legal policy,
we will focus on the illustrative example of cyewitness
memory for faces and police lincup reform,

Key Events in the Growth of Lineup Reform

The Legal Environment

Evewitness identification is persuasive evidence of
criminal wrongdoing. Yet the courts recognize that an
cvewitness may bring tlawed recall to a police lineup
and falsely incriminating evidence to court. In the
1960s, the United States Supreme Court began to in-
stitute sateguards to protect criminal defendants from
misidentification and wrongtul conviction. For ¢xam-
ple, in United States v. Wade (19671 the court held
rhat the Sixth Amendment right 1o counsel applies 1o
critical stages of pretrial proceedings, including the
physical lincup procedure. The court recognized the
“vagaries of eyewitness identification” and the “innu-
merable dangers and variable factors shich might seri-
ously, even crucially, derogate from a fair trial.”™ The
United Srates Supreme Court ruled in Stovall v. Denno
(1967) rhat an unduly suggestive lincup constitutes a
due process violation i1 1t could lead to an irreparably
mistaken identfication. Theretore, a detendant could
move to suppress identification testimony depending
on the “totality of the circumstances” surrounding
the testimony (p. 302). In Simmons v. United States
£1968), the Court ruled that each potential due pro-
cess violation during a lineup must be examined on the
tacts of the individual case. Lineups would be excluded
trom trial if the “procedure was so impermissibly sug-
gestive as to give rise to a very substantial likelihood of
irreparable misidentification™ (p. 384).
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Courtroom Testimony

For many vears, psvchological scientists have ot
tered expert informaton to assist jurors and judges
in assessing cvewitness accounts of criminal and civil
events. A thorough explanation of the many factors
that affect the accuracy of a witness’s account of
events or identification of a suspect can presumably
be helptul to the triers of fact. Attorneys who have ar-
tempted ro bring psychological restimony to rial have
met with varying degrees of success, depending on
the judge’s determination as to the strength of the sci-
ence underlving the protfered testimony, its perceived
match to evidentiary standards, and particularly the
need for the jury to hear the information. Wells et al.
(2006) reporred that prosecutors commonly use four
core arguments against admission of expert testimony
on evewitness topies. The first, that the evewitness lit-
crature is insuthcient, roday rarely prevails as a basis
tor excluding expert testimony. The three additional
arguments are that such testimony invades the prov-
mnce of the jury to decipher the reliability of an eyewit-
ness: that the research findings are simply a matter of
common sense; and that the expert testimony is more
prejudicial than probative, producing overly cautious
wrors. Trial judges in most jurisdictions continue to
use their discretionary powers to exclude expert tes-
umony regarding the reliability of cvewitness iden-
tifications, often maintaining that scientific findings
are not “bevond the ken” of the average juror (see
Schimechel et al., 2006 for a summary of current case
law on eyewitness rescarchy, In any individual case it
may be ditheult 1o calibrate the need tor juror edu-
cation on eyewitness topics and the extent to which
expert testimony will appropriately remedy juror mis-
conceptions. However, both laboratory rescarch and
surveys of evewitness experts, judges, and prospective
jurors suggest that, in general, jurors and judges relying
on common-sense intuition often do not understand
evewitness memory processes and are likely to rely too
heavily on evewitnesses. Otherwise stated, evewitness
evidence without expert testimony is likely to exceed
its probative value (Kassin et al,, 2001; Schmechel
¢t al., 2006; Wise and Sater, 2003). Wells and Hasel
(2008) also make a persuasive argument that current
police and court practice in itself is evidence that the
justice system does not possess common knowledge
of the psvchological processes that aftect the accuracy
of eyewitness identification. For example, the legal
system’s continued trust in nonblind lincup adminis-
trators and in the ability of evewitnesses to retrospec-
tively assess how tainting variables (such as seeing the
suspect on a news broadcasty attected their ineup de-
cision illustrates that problems of evewitness memory
are not at all obvious to police and the court.
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System and Estimator Variables

Expert trial testimony and the science that under-

lies it tmpart insight into the memory dynamics of

evewitnesses and provide probabilistic rules of likely
outcomes for the typical witness in a given situation.
However, after-the-fact determination of whether a
particular evewitness’s experience is the rule or the
exception is ditheult, a problem inherent to the court-
room use of the evewitness literature (Doyle, 20055,
Responding at least in part to this circumstance, Wells
(1978 outlined a framework for the consideration
of evewitness memory that became useful as both a
theorerical and practical tool. Wells’s insighrtul model
of system and estimator variables helped to direct
rescarch attention to the possibilities for svstemic

change, highlighting the fact that the principles of

human perception, memory, and social influence can
tuminate not only the causes of faulty memory but
also suggest preventive measures to preclude evewit-
ness failure,

DNA Exonerations

As noted earlier, new techniques of forensic DNA

testing introduced in the 1990s and the formation of

the Innocence Project in 1992 have helped to exon-
crate many wrongfully convicted individuals, to date
more than two hundred (Innocence Project, 2006,
2007, 2008). Investigators, attorneys, and testify-
ing witnesses who have helped to prosecute a later
exonerated individual realize with extreme regret that
even well-intentioned  by-the-book procedures can
end very badlv. Along with the horrific eftects on the
lives of violated tinocent people and their loved ones,
wrongful convicton leaves the true perpetrators on
the streets to commit additional oftenses. The reality
of wrongful conviction also has the potential to erode
public confidence in the justice svstem and citizens’
sense of security. By the mid-1990s, law entorce-
ment and the legal community could not help but
look uncasily over their shoulders for past wrongful
CONVICTIONS,

The National Institute of Justice Guide

A decade ago, this confluence of events—evewitness
saience, DNA exonerations, legal cases, and media
coverage-—propelied joint action among law enforce-
ment, legal professionals, and evewitness scientists. A
group convened by Attorney General Janet Reno pro-
duced Evewitness Evidence: A Guide for Law Enforce-
ment (hereafter, “the guidc“): which was published
by the Natonal Institute of Justice in 1999 (Techni-
cal Working Group for Evewitness Accuracy, 1999;

a training manual, Evewitness Evidence: A Trainer’s
Manual for Law Enforcement, was published by the
National Institute for Justice in 2003). Psychological
scicnce had shown that evewitness reports are often
unreliable and that unintentional police influence can
attect witness lineup selections. The guide was a pro

ductive step roward remediation of this problem, pro-
viding science-based recommendations for effective
collection of evewitness evidence. Specific to police
lincups, the guide offers clear advice: the evewitness
should be given unbiased lineup instruction (“The
perpetrator may or may not be in this lincup™), line-
ups should be constructed fairly (e.g., foils matched
to perpetrator description and the suspect not stand-
ing out in the lincup), and ofhicers should record re-
sults in a preseribed manner, The guide did not en-
dorse, but rather alerted law enforcement to, threc
developing refinements: sequential-lineup presenta-
tion tormat, double-blind lineup administration, and
the use of computers for lincup delivery. In the vears
since, researchers have produced a solid body of labo-
ratory evidence thar supports the use of double-blind
sequential lineups as a means to sccure betrer-qualiry
evewitness evidence (Steblay and Dvsare, 2008; Ste-
blay et al., 2001), and most recently, computer deliv-
ery of photo lineups has been implemented by a small
number of police departments,

The Reformed Lineup Protocol

Relative and Absolute Judgment

Standard police lincups present the evewitness with
all lincup members (c.g., six personsi at one time.
Under this simultancous format, evewitnesses tend to
compare lineup members to cach other to determine
which most closely resembles the offender in mem-
ory, a process of relative judgment (Wells, 1984). 1f
the witness was able to encode a vivid memory of the
perpetrator and this person is in the lineup (a culprir-
present array), the likelihood of a positive and correct
identification is increased. The concern, however, is
whether the witness will recognize the absence of the
offender when, in fact, the suspect is not the perpe-
trator. The DNA-exoneration cases—the majority of
which were instances in which the actual offender was
not in the lineup—iliustrate exactly this problem: wit-
ness inability to correctly reject a culprir-absent lineup
(Innocence Project, 2006). The results of controlled
experiments predict a negative outcome when police
unknowingly place an innocent suspect in a lineup.
The wirness may slip into the pursuit of which photo
to choose, rarher than a careful evaluation of whether
the previously seen offender is one of the phoros. Put




another way, the witness makes a relative judgment:
“Number 5 s the closest compared to the others.”
The impact of relative judgment when the offender
15 absent from the lineup was demonstrated convine-
mngly by Wells (1993). Participant-witnesses to a staged
crime were shown one of two versions of a lineup.
When the perpetrator was present in a six-person
lineup, 54% of the witnesses selected him. Al witnesses
had been given an unbiased cautionary instruction
(“the perperraror may or may not be in the lineup™),
and 21% opted not to choose from the lineup. Now,
the key question: What would happen when a second
group of wirnesses viewed the same lincup minus the
perpetrator? I 54% of witnesses truly recognize the of-
fender when he is present, this 34%—who would have
identified the offender had he been in the lncup—
should join the 21% who reject the lineup, producing a
75% “no-choice” response. What happened was quite
different: only 32% of the witness responses landed in
the “no-choice™ category, these witnesses correctly re-
jecting the culprit-absent lincup. Sixtv-cight percent
of the witnesses chose from the lincup, most of the
fller identifications falling on the photo that was the
next-best match to the otfender, placing this innocent
suspect m jeopardy. Even in a culprit-absent lineup,
it is likely that one lincup member will provide a bet-
ter relative martch to memory than the others, thereby
drawing the attention of the evewitness and increasing
the risk of false identiticanion,

Double-Blind Sequential Lineups

Most recently, scientists have advised police to use
double-blind administration and a sequential photo
presentation format for their lincup procedures (Wells
etal., 20005, A meta-analytic review has demonstrated
reliable laboratory ourcomes with the use ot a sequen-
rial procedure (Steblav and Dysart, 2008: Steblay et al,
2001} Witnesses who view a simultancous lineup
array are more hikely 1o choose a photo from the
fincup. When the perpetrator is present, this higher
choosing rate may boost correct identifications, pos-
sibly aided by relative judgiment. However, when the
culprit is not in the lincup, an increased tendency o
choose translates into greater risk of false identifica-
ton. Recent cumulative dara (Steblav and  Dwvsart,
20085 show an average 8% fewer correct identifica-
tions of the culprit when the sequential is compared
with the simulrancous formar, but also an average

4 sequential versus simultancous lineup formar can be
construed as a cost-benefit analysis, More precisely,
the Bavesian likelihood ratio of a lineup procedure
can be computed as the ratio of correct to mistaken
identifications (Wells and Lindsay, 1980; Wells and

22% fewer idennfication errors. Thus, strategic use of
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Turtle, 1986). Wells (2006¢) explains that the correct
identification rate for a culprit-present condition can
be divided by the average identification rate of any
given person in the culprit-absent condition to pro-
duce a diagnosticity ratio; simply put, a ratio of hits to
false alarms. The sequential lineup is more diagnostic
of guilt {a ratio of 7.76) when the witness does make a
choice than is the simultancous lineup (ratio of 5.58).
For police, the critical question is, Is the identification
a good predictor of guilt? The blind-sequential-lineup
procedure improves the odds that a suspect, if identi-
fied, is the actual culpric (Wells, 2006¢) and thereby
increases the probative value of the identificarion evi-
dence (Lindsay et al., 2009).

Support tor use of the double-blind component of
the procedure is rooted in the broader psvehological
research about experimenter expectancy, which was
discussed carlier. The exchange berween the invest-
gator and the cvewitness is ripe tor potentially dan-
gerous mterpersomal influence, To help manage the
risk for bias in idenufication procedures, cvewitness
scientists recommend that lincup administrators be
nnaware-—blind—to the identity of the suspect in the
array. First noted as a lincup essential by Wells in 1988
and later remtorced by a broader group of scientists in
lincup recommendations (Wells et al, 19983, there is
wide agreement among cvewitness scientists that the
sdministration of the double-blind lineup is crucial in
cvewitness procedures (Douglass, Smith, and Fraser-
Thill, 2005; Garrioch and Brimacombe, 2001 Haw
and Fisher, 2004; McQuiston-Surrett, Malpass, and
Fredoux, 20065 Phillips er al., 1999: Wells, 2006a;
Weight and Skagerberg, 20075, A very recent experi-
ment by Greathouse and Kovera (2009 explored the
ctfect of the lineup administrator’s knowledge of the
suspect on the evewitness’s identification decisions,
specifically with attention to the conditions under
which administrator bias s likely to occur. In an
cvewitness-identification paradigm in which the ad-
ministrator’s knowledge, lincup presentation format,
and mstruction bias were experimentally manipulared,
the researchers found that administeator influence was
stgnificant under conditions that otherwise promote
witness guessing, That is, witnesses were more likely
1o choose the suspect (apparently adopting a fower re-
sponse criterton) when the lincup administraror knew
the suspect, provided biased lincup instructions (“We
have rhe suspect in custody, and would like to show
vou a photo lineup to sce it vou are able 1o identity
him.), and presented photos stmultancously. When
biasing factars were present to increase the likelihood
of wimness guessing, nonblind administrator behavior
mtluenced the witness to choose the suspect.

Rescarchers use the phrase double-blind sequential
finenp as shorthand for what is actually a collection of
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rules that represent best practice for conducting eye:
witness identifications. For example, the sequential
procedure assumes a single-suspect mode! (only onc
suspect in the array) and that the lineup task is the first
identification attempt by the witness. Furthermorc,
an effective sequential procedure includes the fol
lowing features (see, ¢.g., Cutler and Penrod, 1988,
Lindsay and Wells, 1985; Wells et al., 1998; Wells and
Turtle, 19806):

A lincup consists of at least six members, five
of whom are fillers unknown to the eyewit
ness, and all are chosen to match the witness’s
description of the perpetrator.

The suspect’s position in the lineup is deter
mined in a random manner.

An instruction to the witness advises that the
perpetrator may or may not be in the collection
of photos to be displayed (an “unbiased,” ot
“cautionary,” instruction).

The complete sequence of lineups is shown
to the witness, and the witness is instructed that
the complete series will be shown. Witness deci
sion changes are recorded.

The witness is unaware of how many photos
arc in the sequence.

Photos are presented one at a time, with a
decision made before examining the next.

The witness is not allowed to “go back” over
the sequence or to place photos next to on¢
another.

The officer displaying the photos does not
know which photo depicts the suspect.

The witness is informed that the lineup ad
ministrator does not know which photo, if any,
is the suspect.

An assessment of witness confidence is taken
at the time of the identification and before
feedback from police or others.

Lineup Reform

Scientific research has led to a cohesive lincup pro
totype that promises a significant improvement in
evewitness accuracy (Wells et al., 1998). The next
step is to educate and to bring the recommendations
into practice. Although courts in almost every juris-
diction have seen expert testimony about eyewitness
identification over decades (Wells and Hasel, 2008),

organized lineup reforms began to show up nationally
just after 2000.

A powertful component of the lineup-reform effort
has been the vivid and emotional testimony of the
victims of wrongful convicton. Compelling prescn
tations and writings by exonerees and crime vicims
have drawn national attention. Examples include Kirk
Bloodsworth, the first death-row inmate to be exon-
erated by DNA evidence, who published a book and
became a national spokesman for justice initiatives
(Junkin, 1998). Similarly, Penny Beerntsen (2000}
and Jennifer Thompson Cannino (2006), two victims
and witnesscs who unknowingly helped to convict
the wrong men, are now educating audiences about
eyewitness fallibility in the justice system. In addi
tion, law enforcement ofhicers, prosecutors, defense
attorncys, and scientists, among many others, have
become involved in the dissemination of information
about eyewitness fallibility, wrongful conviction, and
available remedies. Education underlies the reform ef
fort, and many professionals are willing to provide the
information to interested junsdictions.

Below, we will briefly summarize the myriad ways
in which lincup reform has occurred, in the hope that
this may be instructive for other legal-retorm eftorts.
Lincup reform has emerged from a number of cata
lysts and has been achieved through a variety of ave
nues: executive mandates, legislative actions, casc law,
and law enforcement initiatives, among them. The
reforms to date illustrate a continuum of strategics,
from jurisdictions in which detectives or police chicfs
have initiated lineup reform (“bottom up™) to thosc
that change as a result of a mandatce from high levels
of government (“top down™). One early example of
a grassroots orientation is provided by Lt. Ken Pat
enaude of the Northampton, Massachusetts Police
Department, a long-time investigator and supervi
sor and a member of the National Institute of Justice
‘l'echnical Working Group for Evewitness Evidence.
The changeover of Patenaude’s own department to
double-blind sequential lineups began at the ground
level, when he developed and introduced a training,
program, providing long-needed structure and con-
sistency in written procedures for securing, eyewitness
evidence (Patenaude, 2006). Pohce administrators
monitored the implementation of the new sequential
procedure for a year, at which time a survey of inves-
tigators revealed that they favored the new format.
The department then changed its policy to mandate
the scquential lineup format, at the same time noting,
a strong preference for double-blind lineup adminis-
tration (Northampton Police Department, 2000). In
2003, the double-blind administration of photo ar-
rays became mandatory as well, after concerns about




cost and personnel shortages failed to materialize.
Patenaude’s (2006) description of his department’s
transition to the new lineup procedures emphasizes
the need to begin at the recruit level with proper and
consistent training,.!

Suffolk County (Boston, MA) followed a some-
what diferent route to lineup reform, spurred by dis-
covery of wrongful convictions. A task force on eye-
witness evidence was formed that brought together
the perspectives of eyewitness scientists, law enforce-
ment and administration, prosecutors, and defense at-
torneys. The task force issued its report with twenty-
five recommendations to the Sutfolk County District
Attorney and the Boston Police Commissioner in
2004 (Suttolk County Task Force on Eyewitness Evi-
dence, 2004); it was followed by reforms in lineup
practice.

The combination of concerned, change-oriented
law enforcement leaders, collaborative etforts, pilot
testing, and effective police training has worked in a
number of jurisdictions. In Minnesota, two countics
independently developed year-long pilot programs.
Under the direction of the county attorney, Amy
Klobuchar, the Hennepin County Attorney’s Office
in Minneapolis tested the practicability of double-
blind sequential lineups in four volunteer cities and
became the first jurisdiction to collect data regarding
cyewitness lineup decisions under double-blind se-
quential conditions and to document implementation
issues. After one year, the changes were determined
to be successful, and the new lineup protocol, along
with a training DVD, was rolled out countywide
{Klobuchar, Steblay, and Caligiuri, 2006). Next door,
in Ramsey County (MN), County Attorney Susan
Gaertner had also carefully examined the lineup lit-
crature and found the scientists’ recommendations
for double-blind sequential lincups sensible and po-
tentially practicable. A pilot project was launched.
Modifications were developed through experience,
and all investigators found the new lineup procedures
workable, as did the prosecutors who presented cases
later in court (J. Schich, personal communication,
July 16, 2006). Ramsey County also developed writ-
ten and DVD training materials as double-blind se-
quential procedures became the standard countywide.
Among the benefits noted by Assistant County At-
torney Jeanne Schleh were the increase in confidence
in witness identifications, the reduced probability of
misidentification, and the ability to insulate the pros-
ccution from defense attack at trial since the new ap-
proach is consistent with best practices supported by
established science (Schleh, 2006).

Local DNA exonerations can be the spur to action.
New Jersey followed a highly prescriptive model in the
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wake of the Cromedy case—an eyewitness-evidence
case in which after two trials, two convictions, and
awaiting a third trial on appeal, a DNA test of bio-
logical evidence collected from the victim exonerated
the defendant. Attorney General John Farmer turned
to the lineup reforms recommended by researchers
and approved new lineup procedures with safeguards
exceeding those recommended by the National In-
stitute of Justice (Doyle, 2005). Using the unique
authority granted the attorney general in that state,
Farmer implemented mandatory statewide guidelines,
making New Jersey the first state to uniformly adopt
double-blind sequential-lineup procedures (State of
New Jersey, 2002).

At the state level, eyewitness-identification reform
also has been attempted through a variety of legislative
models (Ehlers, 2006). For example, a best-practices
approach was used in Wisconsin, where the Training
and Standards Bureau of the Wisconsin Department
of Justice, working with the University of Wisconsin
Law School, wrote model guidelines for law enforce-
ment. Legislation passed in 2005 (State of Wisconsin
Office of the Attorney General, 2005} and affirmed
in 2006 required that each law enforcement agency
adopt policies or guidelines (State of Wisconsin Office
of the Attorney General, 2006).?

The formation of special state commissions has
been used to learn about wrongful convictions and to
identity remedies (see http://www.innocenceproject.
org/fix/Eyewitness- Identification.php). A multistep
process is typical. The first such group, the North
Carolina Actual Innocence Commission, was estab-
lished by the North Carolina Supreme Court in the
aftermath of several high-profile DNA exonerations.
The court decided that a permanent interdisciplinary
study commission was needed, but one that was in-
dependent of the judiciary and had interdisciplinary
participation of law enforcement, defense attorneys,
social scientists, and judges (Garrett, 2006). The
thirty-one-member commission created a series of
recommendations in 2003 for state law-enforcement
officers that left the details of implementation of these
practices to the discretion of law enforcement. Later,
state legislation mandated double-blind sequential
procedures (Eyewitness 1D Reform Act, 2007). To
guide statewide efforts, model legislation is available
through the Innocence Project.® The Justice Project
{2007} also recently published a policy review and
model guidelines.

One difficulty encountered with the legisla-
tive route is that precisely mandated reforms may
need to be updated later as even better lineup revi-
sions are developed (and this brings up the poten-
tially messy revisitation of legislative actions). The
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alternate route—Ileaving individual jurisdictions to
find a solution—otters flexibility and local ownership
but may result in protracted delavs and less-rhan-
ctfective outcomes. Even the middle ground—a rask
torce and a pilot studv—is not always successtul, Wells
(20060¢) claims, based on his experience, that the ac-
tual costs of reform are minimal. However, lie notes
that the typical communication gap between evewit

ness scicntists and law enforcement, a tenacious police
tradition, a lack of pressure from prosccutors and the
court, and the disparate local control of law enforce

ment make lincup modifications ditficulr.

Resistance to Lineup Reform

Not all lincup reform initiatives have gone smoothly,
In 2002, Governor George Rvans (Hlinois) Com
mission on Capital Punishment, charged with ensur
ing the accuracy and justness of capital punishment,
recommended  the implementation of cvewitness
wdentification reforms (Governor’s Commission on
Capital Punishment, 2002y, However, the proposed
reforms were not popular with law enforcement
(O7Toole, 2000). Resistance from police fed to a
compromise: a pilot program would be conducted by
the Hlinois State Police in which the new sequential
lineup format would be compared 1o a simulta
neous lincup format using “a protocol for the selee
tion and admibistration of lincups which is practi-
cal, desipned 1o clicit information for comparative
evaluation purposes, and is consistent with objective
scientific rescarch methodology™ (Capitol Punish-
ment Reform Study Committee Act, 2003). The
Hlinois State Police ceded the pilot test to the Chi
cago Police Department, a group reportedly hostile
to lincup reform (O Toole, 2006) and to the direc
tion by the general counsel for the Chicago police.
Without rigorous scientific input as to the essentials
of experimental design, three cities—Chicago, Jolict,
and Evanston- —collected data comparing, a double
blind sequential lincup protocol 1o the status quo (a
relatively wndefined  nonblind  simultancous-lincup
format). The 2000 report to the Hlinois legislature
(Mecklenburg, 2000) on the pilot program received
substantial media attention, including the front page
ot the New York Thnes (Zernicke, 2000). Tts surpris-
ing conclusion: the sequential double-blind lineup
led to higher rates of false identification. The astute
reader will appropriately note thar dangerous false
identitications of innocent suspects—the sort revealed
by postconviction forensic DNA tests—cannot be as-
certained in ficld lincup studies because the true guilt
or innocence of the suspects is unknown. Mecklen-
burg’s forcetul use of the phrase “false identifications”

(which, in fact, reterred to nondangerous filler selec-
tions) and her decision to equate all suspect sclections
with true offender identifications served to inflame
and confuse the subscquent discussion.

But the problems ran much deeper than seman-
tics, and the Mccklenburg Report was critiqued and
bitterly contested among scientists, lawyers, scholars,
and policy makers (sce ¢.g., Diamond, 2007; Doyle
et al,, 20006, Malpass, 2006; O Toole, 2006; Sher-
man, 20006; Steblav, 2006; Sullivan, 2007; Wells,
20006a). Some scientists were quick to point out that
the study’s design was in numerous ways incttectual
by scientific standards and, above all, that the re
sults were confounded by a fundamental design flaw;
thus, the underlving reason for the obtained effects
could not be determined (see Dovle etal., 2006; Steb
lay, 2000). Mare specifically, in one tested condi
tion, the hincaps were double-blind and sequential;
in the other condition, the lincups were nonblind
and simultancous. Thus, it is unclear as to whether
the outcomes were produced by the lincup format
tsequential vs. simultancous) or by administrator
knowledge of the suspect (blind vs. ponblind); the
variables were confounded. Furthermore, the specific
results—higher suspect-identification rates and lower
tiller-selection rates in the nonblind simultancous
condition-—are suggestive of administrator bias; crit-
ics maintain that it is not surprising to sce that more
witnesses chose suspects in a condition in which the
lincup administrator knew who the suspect was. I'he
conundrum is that the outcome data can be seen as
evidence cither of better lincup performance (and
evewitness accuracy ) or of administrator influence and
dangerous error introduced by the nonblind proce-
dures. As noted carlier, there is no ground truth in
the ficld (we do not know if the suspects are, in fact,
perpetrators ), thus the ambiguity of the results is in-
creased. Diamond {2007} starkly states that this ficld
test provides a classic example of what the law would
deem not relevant; it provides exactly no probative
evidence on the guestion ar hand.

A remarkable step to attempt a resolution of the 11
linois study controversy, and specifically to address the
Mecklenburg Report that described its results, was
quickly undertaken in 2006 by the Center tor Mod-
ern Forensic Practice of John Jav College of Criminal
Justice. This unprecedented action was succinetly ex-
plained by the center’s director, James Dovle: “It’s
critical that criminal justice policy be based on sound
scicnce™ (John Jav College of Criminal Justice, 2007).
A pancl of distinguished social scientists was convened
to assess the Tlinois field study, and they issued their
report in February 2008 (Schacter et al., 2008). The
panel of experts brought neutrality and outsrand-
ing collective expertise to the contentious issuc.



The panel’s clear determination was that the Illinois
Eyewitness Identfication Field Study was crippled
by a design flaw that made the study’s conclusions
a dangerous basis for shaping public policy and the
Mecklenburg Report unreliable in determining effec-
tive eyewitness-identification procedures. The Illinois
study’s fundamental design flaw “has devastating con-
sequences for assessing the real-world implications of
this particular study. . . . The design guaranteed that
most outcomes would be difficult or impossible to
interpret. The only way to sort this out is by conduct-
ing further studies” (Schacter et al., 2008, p. 4-5).
Doyle summarized the panel’s decision: “They found,
unequivocally, that the Illinois report cannot be re-
lied on to determine whether sequential double-blind
procedures are effective. Most importantly, they rec-
ommend that future study of these procedures be de-
signed in consultation with qualified scientists from
the beginning, so that such studies can produce solid,
reliable guidance for practitioners and policy makers”
(Innocence Project, 2007; see also a series of 2008
articles by Cutler and Kovera; Mecklenburg, Bailey,
and Larson; Ross and Malpass; Steblay; and Wells).
The author of the Mecklenburg Report stood by
her initial conclusions (Mecklenburg, Bailey, and Lar-
son, 2008a, 2008b). However, further suspicion of
the Illinois data has been fueled by the refusal of the
Chicago and Joliet Police Departments to share the
underlying data of the report. A FOIA lawsuit was
filed by the National Association of Criminal Defense
Lawyers in conjuncton with the MacArthur Justice
Center at Northwestern University School of Law in
Chicago (Jaksic, 2007). One objective of the lawsuit
was to obtain previously unexamined information
regarding the identification history of each witness
and suspect, as well as data regarding the relationship
between the suspect and witness. One of the three
cities (Evanston) cooperated with the lawsuit, provid-
ing data from its 100 pilot-study lineups. The Evan-
ston data revealed an additional crucial design flaw
in the project (Steblay, 2009)—the failure of effec-
tive random assignment of lineups to the two tested
conditions—and added to confusion about what ex-
actly was measured in the Illinois pilot program. More
precisely, the Evanston nonblind, simultaneous (sta-
tus quo) condition included significantly more veri-
fication and confirmatory lineups. These are lineups
in which the eyewitness simply verified the identity
of a perpetrator known by the witness prior to the
crime (e.g., a boyfriend or neighbor) or confirmed
with a second identification a suspect selection that
the same witness had already made from an earlier
lineup); not surprisingly, these types of lincups pro-
duce high suspect-identification rates and very low
filler-selection rates. In line with this, the suspect
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identification rate for nonblind simultaneous lineups
was significantly inflated, by 17.7 percentage points,
through inclusion of such lineups, compared to the
sequential lineup, which was virtually unaffected (1%
inflation from verification/confirmatory lincups). The
failure to randomly assign the lineups to the two ex-
perimental conditions caused the status quo to look
better. In the end, the assorted methodological short-
comings of the Illinois pilot program undermined the
claims of the Mecklenburg Report.

The courtroom has seen setbacks for eyewitness
science resulting at least in part from the Illinois
study. Not only has the Mecklenburg Report been
used to justify the status quo for lineup procedures,
it also has been employed more broadly to chailenge
expert testimony on eyewitness topics such as cross-
race identification and stress effects. The Public De-
fender’s Service for the District of Columbia reports
that the IHlinois study is cited in nearly every govern-
ment brief opposing expert testimony on eyewitness-
identification issues and is heavily relied upon by pros-
ecutors as “evidence” that status quo procedures are
superior and that what has been heavily tested in con-
trolled laboratory settings simply does not hold true
in the field (B. Hiltzheimer, personal communication,
July 13, 2007).

The results from the Illinois pilot study have proved
inconsequental for some jurisdictions as they con-
tinue their reforms, but others view the fallout from
the study as substantial. In Illinois, there has been no
lineup reform to date, although the Capital Punish-
ment Reform Study Committee (2007) reaffirmed its
recommendation of blind-lineup administration. (A
detailed summary of the Iilinois capital punishment
reform ¢ffort has been recently published by the co-
chair of the governor’s commission, Thomas Sullivan,
2007). To the dismay of reform advocates, the Illinois
field study has been used to defeat legislation in several
states that were otherwise moving toward sequential
double-blind as a standard practice (B. Hiltzheimer,
personal communication, July 13, 2007). In Rhode
Island, for example, the Illinois report was used three
years in a row to stop identification reform legisla-
tion (M. DiLauro, Office of the Rhode Island Public
Defender, personal communication, July 18, 2007).
The Mecklenburg Report was raised in New Mexico
in connection with a successful police and prosecutor
effort to squash a reform bill there (Rozas, 2007).

Science in Public Policy

Three decades of careful, peer-reviewed, and pub-
lished research detail scientific knowledge regarding
eyewitness memory. The body of eyewitness research
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has matured over this period, precisely in the manner
and to the standards of high-quality science: a steadily
growing body of rigorous tests from independent labs
has revealed reliable principles of eyewitness memory
and behavior, This theoretically grounded body of
literature is widely accepted in the science commu-
nity (Kassin et al., 2001). Moreover, eyewitness sci-
ence has made strong use of the quantitative review
method of meta-analysis, a technique of research
synthesis that particularly lends itself to the scrutiny
and requirements of law. Mcta-analysis allows scien-
tists and the law to se¢ bevond individual studies to
overall patterns in the data, the “torest rather than the
trees,” and provides quantitative indices about reli-
ability, eftect sizes, and error rates (sce¢ Blumenthal,
2007, for a discussion of meta-analysis in legal policy).
Peer-reviewed meta-analyses are particularly crucial as
a means tor emploving the valuable selt-correcting na-
ture of scientific study. The eyewitness literature on a
selection of both estimator and system variables has
benefited from meta-analytic reviews.*

Given this “good news,” the next question is
Where does evewitness science go from here?

Method Matters

The key role of eyewitness scientists is to keep good
science front and center—in the laboratory, in the
field, and in the public policy arena. As lincup re-
form moves forward, scientists must lead with their
most valuable and productive attribute: adherence
to sound scientific method and the logic of effective
experimentation.

The tuture rescarch agenda surely should, and will,
involve ficld experiments, and method matters no less
in the ficld than in the lab. Field studies bring unique
strengths to research eftorts, capturing eyewitness
decisions not only in the most forensically relevant
settings but also under circumstances that often lack
the control and precision found in the laboratory. A
primary and substantial challenge tor evewitness field
tests is in the lack of available ground truth—that is,
without follow-up tests of additional strong evidence,
such as DNA, we cannot be certain that the police
suspect is indeed the culprit. In the lab, of course, we
have information about this crucial dependent mea-
sure. Public-policy makers can benefit when scientists
discern the appropriate fit of lab and field results into
the growing mosaic of knowledge about eyewitness
memory.

Scientific attention to upcoming lineup field re-
search is necessary in at least two specific ways: to de-
fine the proper method for lineup field tests and to
bring scientific expertise to the interpretation of field
results. There are multiple means to gain knowledge
from the ficld. First, archival and descriptive studies

ofter a picture of how a lineup technique operates
within a specific jurisdiction; they provide a starting,
point for discussion about the practicabilitv and ef-
tectiveness for securing eyewitness memory in that
locale. Examples are available in the work of Slater
(1994), Tollestrup, Turtle, and Yuille (1994), Wright
and McDaid (1996), Valentine and Heaton (1999),
Behrman and Davey (2001), Valentine, Pickering,
and Darling (2003), Behrman and Richards (2005),
Klobuchar, Steblay, and Caligiuri (2006), and Wright
and Skagerberg (2007). An important discovery from
the Behrman studies is that traditional lineups con-
ducted by police reveal that approximately 20% of
witnesses pick an innocent foil from the lineup. These
are, of course, known mistaken identifications that in-
dicate unreliable witness memory. An important facet
of these field investigations has been the opportunity
for scientists to uncover variables overlooked in previ-
ous laboratory experiments. Of particular interest is
any factor that would negate the viability of lab-based
lineup recommendations. Thus far, there has been no
sign ot such a crippling factor.

The persuasive appeal of a good field study—and
the potential for destructive misreading of field results
from a poor onc—can be enormous. Audiences may
lock onto the phrase field study and quickly surmisc
that a report about real eyewitnesses to real crimes
working with real police officers is a study to trust,
not only in its description of what the eyewitnesscs
did but also in its conclusion about why these behav-
iors occurred. In essence, a field study may be used to
automatically and uncritically eclipse “not-field” lab
data. It is the role of scientists to counter, and in the
best of worlds prevent through peer review, unfor-
tunate leaps of logic—particularly when causal infer-
ences in field or lab studies are not well grounded.
Prudent evaluation of field research can be found in
some descriptive studies that have attempted to exam-
ine the impact on eyewitness decisions ot crime inci-
dent features, such as weapon presence. In these cases,
the researchers were careful to point out the dangers
ot comparing pscudoexperimental conditions. For
example, weapon presence or absence may be con-
founded with the type of crime (fraud vs. robbery)
and therefore also with differential witness attention,
the quality of the culprit description, and the delay
prior to lineup (see, e.g., Steblay, 2007; Tollestrup,
Turtle, and Yuille, 1994). The difficulty of interpret-
ing study results following nonrandom assignment
is illustrated by a London research team who com-
pared the more controlled environment of a lineup
suite (among other aspects, where volunteer foils are
readily available for construction of higher-quality live
lineups) to a standard police station setting (where
the lineup members are “picked oft the street” for
each single lineup; Wright and McDaid, 1996). The




researchers noted that the lineups assigned to the
suite differed in important ways from those assigned
to ordinary police stations, such as in the tme elapsed
since the crime event, the race of suspect, and the vio-
lence of the crime.

Recently, a good deal of thought has been given
to a more complex line of field research: experiments
that can directly compare competing lineup strategies.
In the fall of 2006, the Center for Modern Forensic
Practice and the American Judicature Society brought
together top eyewitness scientists and legal experts to
map the methodological requirements for conduct-
ing future field experiments. The considerations in-
cluded the means to creatively bring vital components
of experimental design to eyewitness research in the
field. Such features include double-blind testing, true
random assignment to experimental conditions, clear
operational protocols for stimulus materials and pre-
sentation, standardized instructions to participants
(witnesses), and transparent documentation of the
eyewitness-identification experience. The rationale for
bringing standard experimental design components
into field lineup investigations matches that for labo-
ratory research: conclusions can be generated from
the study more directly and with greater confidence if
the appropriate controls are instituted across compari-
son groups and if the lineup task has been structured
to minimize extraneous influences on the witnesses’
decisions. Efforts are now underway to run sound
field experiments in a number of cities nationwide.

Even with a properly designed and executed study,
however, the interpretation of field reports and feld
experiments is tricky. There is no parallel in the field
to the laboratory’s culprit-present and culprit-absent
lineups because the true starus of the suspect as guilty
or innocent is unknown. Field identification of a
lineup member may be due to an eyewitness’s true
recognition of the offender or an erroncous choice
of an innocent suspect. The worst-case scenario—
when a witness’s sclection is incorrectly judged to be
accurate—is illustrated by many DNA-exoneration

cases. And, as we know from the laboratory, suspect-
identification rates can be pushed up (and filler picks
reduced) by undesirable practices that encourage wit-
nesses to guess when their memory is poor or that bias
the lineup structure toward the suspect (e.g., poor
filler photos, a suspect with incriminating clothing, or
2 suggestive photo background). Left with measures
that offer no absolute standard of goodness, lineup
outcomes must be evaluated cautiously, within the
context of the study design and the estimated gains
or losses in witness-decision accuracy that are likely
from the procedures employed. The interpretation
of a field test demands a sophisticated understanding
of memory principles, clarity about the underlying
local street practice, and an appreciation of what field
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data can and cannot tell us. Law enforcement and re-
searchers must together explore the implications of
the data for future practice (see Steblay, 2007 for ad-
ditional discussion).

The inherent ambiguity of eyewitness decisions in
the field severely limits our ability to assess field out-
comes with precision, and this impediment is likely
to frustrate audiences who look tor immediare defini-
tive answers in field reports. Wise policy makers will
continue to circle back to the laboratory for clarifi-
cation of eyewitness phenomena. The primary objec-
tive of eyewitness research is better access to witness
memory, and the benefit of laboratory lineup research
is its methodical identification of factors that reduce
or enhance eyewitness accuracy. As noted by Schacter
et al. (2008) “no single study can produce a final
blueprint for procedural reform.” Just as in the lab,
confident knowledge about field lineup performance
will develop as evidence grows and patterns converge
across jurisdictions and between the laboratory and
the field.® As in all science, cumulative evidence carries
more weight than any single study. Scientifically, the
long view is much preferred to the short.

The laboratory will continue to feed the theo-
retical and empirical growth of the principles and
applied knowledge of eyewitness memory. To help
this process along, law enforcement officials are in
a good position to identify gaps in that knowledge.
Field studies already have prompted another itera-
tion of lab inquiries in order to fine-tune the current
recommended lineup protocol and to ascertain how
adjustments in police lineup procedures that meet the
convenience or practical needs of a local jurisdiction
(including the current initiative to introduce laptop
lineup administration) might compromise or enhance
witness accuracy. Collaboration between the field and
the laboratory has the potential to be very productive.

A procedural anomaly or a creative idea brought for-
ward by law entorcement may itself become the sub-
ject of experimentation and policy review, and perhaps
get expediently built into the research design in both
the field and lab to determine its impact on eyewit-
ness decisions. For example, some jurisdictions preter
that evewitnesses be allowed multiple viewings of the
sequential lineup. Hennepin County (MN) permitted
multiple “laps” in its pilot study (laps allowed only at
witness request). In the lab, witnesses were oftered
the same option. The findings converged: the field
data showed increasing filler selections (known errors)
with lineup laps, and lab data echoed this pattern, es-
tablishing that misidentifications increased by 26%
following repeated viewing of the lineup. (Klobuchar,
Steblay, and Caligiuri, 2006; Steblay, 2007). As noted
by Diamond (2007), there are significant benefits
to learning “when well-documented field investiga-
tions are combined with laboratory backup” (p. 13).
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Among these benchis is that laboratory rescarchers
can use ficld rescarch to inform their efforts to achieve
desirable levels of authenticity and ecological validity
in the laboratory.

Untidiness in Policy Development

The role of science in public policy has its limits. The
squad room, the courtroom, and the legislative mect

ing room ecach have idiosyncratic perspectives and
agendas not always in full synchrony with those of
scientists. Consider, for example, some of the primary
points of resistance to lincup reform, which are an
assortment of politcal and logistical issues: “It’s not
broken.™ “It will cost too much.” “It will slow our
investigations and weaken our prosecutions.™ “It's
soft on crime.™ “It favors the defense.™ “We are pro

fessionals and know best.™ There is also the practical
concern that the courts will essentially punish reform
efforts by opening the door to appeals of cases based
on the traditional lincup if new sequential lincups are
mandated (Taslitz, 2006). Scientists can sometimes
find creative empirical means to address such con

cerns, but for the most part, law enforcement, legal
professionals, and policy makers must deliberate, test,
and resolve these challenges. The justice system will

accrue the long-term benefits of evewitness reform if

it can find immediate ways to boost the short-term
value and the ease of reform implementation in to
day’s street investigations and crime prosccution. For
example, onc promising means to satisfy logistical
concerns is the use of laptop computers for lincup
delivery. With the laptop method, fillers can be se
lected by a computer program, and the presentation
of choices can be easily randomized and presented
“blind™ to the eyewitness. Helpful, unbiased instruc
tions can be guaranteed. Computer cameras can even
record the session

Scientists and policy makers share a common co
nundrum: both must make decisions under conditions
of uncertainty, and uncertainty spurs disagreement
As with most policy considerations, some discussants
will voice apprehension about policy change in the
absence of more complete information. This is true

of recent debate about lineup reform. In the case of

lincup reform, however, it should be pointed out that
existing police procedures were not based on scien
tific memory principles or empirical evidence of effec-
tiveness. The legal system has conducted little if any
rescarch on eyewitness memory and has no scientific
theory of memory processes (Wells et al., 2006).
Psychology’s accumulating laboratory and ficld data
evaluate the status quo practices as well as new pro-
cedures, and it may not be wise to presume inherent
superiority in traditional practice.

Two examples of unknowns that have challenged
lineup reform can be cited. First, lab research sup
ports a sequential superiority effect—a sequential
lineup display produces significant reductions in false
identifications—but for undetermined reasons also re
veals some loss in correct identifications compared to
the simultancous lincup format. Thus, from a policy
perspective, there is not a simple solution, but rather
an underlying balance to be achieved between avoid-
ing erroncous identifications and securing accurate
identifications of the guilty.

For some law enforcement, the average drop in
correct identifications with a sequential format (one
estimate is 8%; Steblay and Dysart, 2008) is read as
a criterion shift that indiscriminately inhibits choos
ing in the sequential array and results in unaccept
able nonidentifications of the truly guilty. On the
other hand, a number of scientists speculate thar the
average difference in correct identifications between
the two formats is at least in part accounted for by
lucky guesses of witnesses with weak memorices; the
relative judgment in simultancous arrays helps these
guesses land on correct identifications when the of
fender is present (sce Lindsav et al., 2009; Penrod,
2003; Steblay and Dysart, 2008; Steblay et al., 2001
Wells 2006b). According to these scientists, sequen
tal presentation better captures truc recognition.
Sequential tormat does not make witnesses just hesi
tant to choose; rather, the witness becomes desirably
cautious about choosing Just anyone (see, c.g., Gron-
lund, 2004; Lindsay et al., 2009).

No perfect lincup procedure has yer been de-
signed. Yet, the double-blind sequential lineup is
viewed by many as promoting a higher quality of eve-
witness evidence. If this is so, perhaps it should be
the bright-line standard applied for courtroom eye
witness evidence, Is it also well suited for all stages of
mvestigative police work? This is a practical issue for
tuture examination. A policy decision to implement
the blind-sequential reform rests on imperfect knowl-
edge, and all said, also on political and philosophical
justice issues: What level of risk to innocent suspects
is tolerable in order to net more offenders? What is
an acceptable basis for eyewitness-identification evi
dence? On balance, is the status quo—or the advo-
cated reforms—justifiable? Such decisions also must
involve a wise and wider view of police investigatory
practice. For example, Lindsay et al. (2009) remind
us that a failure to obtain a lineup identification does
not preclude conviction; a case can be made against a
suspect with other evidence.

A second, related, example is the unknown rate of
target-absent lincups in the field. New lincup proce-
dures are considered superior because of their demon-
strated ability to reduce the risk of false identification




when the perpetrator is not in the lineup. Critics have
argued that the need for lineup reform is undercut
it offender-absent lineups (lineups with innocent sus-
pects) are rare in field practice. However, true rates of
target-absent lineups in the field, false identifications,
and erroneous convictions are unknown, and perhaps
ultimately unknowable. Perhaps more to the point—
and strategically useful—is the recognition that there
are countless circumstances under which police might
unknowingly place an innocent suspect in a lineup
and that the rate of target-absent lineups probably
varies substantially across different Jurisdictional, in-

vestigator practices, and stages of crime investigation

(see Lindsay et al., 2009, and Wells, 2006¢ for in-

depth discussions of this issue). Scientists can help law
enforcement by continuing to determine a multitude

of practice refinements to increase the probability that

true offenders will be the focus of police investiga-

tion—at a lineup and at other points in an investi-

gation. For their part, law enforcement professionals

will need to determine whether to adopt reforms even

as this knowledge continues to grow and with the

awareness that their current investigative net is likely

to snare an unknown number of innocent suspects.

Final Remarks

We have focused on the applicability of eyewitness sci-
ence to reforms regarding lineups and other identifi-
cation procedures. But the science also has bearing
on cases in which eyewitnesses testify about matters
beyond those involving the identification of perpe-
trators. In criminal cases, eyewitnesses testify about
myriad matters. What was the color of the getaway
car? Who started the fight, and were the defendant’s
actions a result of self-defense? Moreover, witnesses
testify from memory about many matters that arise
in civil cases, for example, the details of accidents,
recollections of doctor-patient interactions in medical
malpractice cases or of conversations in security traud
cases, and instances of claimed recovered memory,
to name but a few. Are there reforms awaiting our
consideration that would make the memory evidence
more reliable and the verdicts in these types of cases
more just? With creative scientific research, improved
education for triers of tact, and constructive input
from legal and policy communities, these are areas for
future policy enhancement.

Notes

1. Other individual jurisdictions have also reformed
their lineup procedures in the past decade even as their
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state practices have not changed. Examples include Virginia
Beach, VA; Chaska, MN (Klobuchar and Knight, 2005);
and Santa Clara County, CA, where Deputy District Attor-
ney David Angel stated: “Some people have said that [these
reforms| would reduce valid identifications, or they would
be too expensive or too ditficult to implement, but these
problems have not come forward. . . . There is compliance;
the training is not ditficult; good IDs are made, and presum-
ably they’re more accurate” (Yeung, 2003).

2. Following a somewhat different approach, the Vir-
ginia General Assembly in 2004 instructed the Virginia State
Crime Commission and Department of Criminal Justice Ser-
vices 1o create guidelines for improving lineup procedures
in the commonwealth and to develop training requirements
for local jurisdictions (Ehlers, 2006). In 2005, the Crime
Commission's recommendations were cnacted, requiring
that police departments have written lineup policies and
procedures.

3. The Innocence Project website ( http:/ /www.innocence
pr()jcct.org/ﬁx/liycwitncss~Idcntiﬁcation.php) provides in-
formation on exoneration cases, reasons for wrongful con-
victions, connections to scientific work, model legislation,
and a listing of reforms. This site includes materials and de-
scriptions of the Northampton and Boston lineup reforms,
among others,

4. Examples of estimator variable meta-analyses include
cross-race identification (Meissner and Brigham, 2001b),
eyewitness accuracy and confidence (Sporer ct al., 1995),
cyewitness stress (Deffenbacher et al., 2004), weapon focus
(Steblay, 1992), cxposure duration, retention interval, and
disguises (Shapiro and Penrod, 1986), system-variable re-
views on postidentification teedback (Douglass and Steblay,
2006), mugshot-exposure etfects (DetFenbacher, Bornstein,
and Penrod 2006), lineup instructions (Steblay, 1997),

lincup format (Steblay et al., 2001, Steblay and Dysart,
2008), showups (Steblay et al., 2003), forensic hypno-
sis (Steblay and Bothwell, 1994), the cognitive interview
(Kohnken et al., 1999), and verbal overshadowing (Meissner
and Brigham, 2001a).

5. An ancillary line of hybrid lab-tield research has devel-
oped around testing for fairness of real lineups. A mack wit-
ness procedure requires lab participants, who have not seen
the crime and are armed only with the culprit description
provided by the real witness, to identity the suspect from the
lineup. This procedure is typically used to evaluate individual
lineups suspected of biased structure. An emerging use of
this method is to analyze a sample of lincups from a juris-
dicrion of interest. For example, in the Minnesota pilot of
double-blind sequential lineups, a mock witness procedure
confirmed fair lineup construction through a sample of field
lincups (Steblay, 2007).

6. Discord is particularly common on the topic of the
administration of double-blind lineups. With rare exception,
cyewitness scientists see the double-blind procedure as an
absolute necessity to maintain the integrity of the lineup

e




158  THE JUSTICE SYSTEM

cvidence. The double-blind method serves a dual function in
lincup-reform research, providing the necessary method for
objective comparison of competing lineup strategies (e.g., to
test sequential versus simultaneous formats) and also shield-
ing the eyewitness’s decision and sense of certainty from the
threat or suspicion of unintentional administrator influence.
Proponents of this reform recognize that double-blind ad-
ministration will increase the perceived and real integrity of
the eyewitness evidence. While there is no need to assume
bad behavior or intentionality on the part of the investigator
(this is a protection against the very human phenomenon
of unintentional communication), opponents see the drive
for double-blind methodology as an insult to the integrity
of detectives and their ability to handle witness interviews.
Both sides to the argument cite professionalism as a reason
for their position.
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